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The Duty to Consult and Accommodate:

Overview of the Current Law?

A. Introduction

The law of consultation and accommodation is culyghe most rapidly evolving area of
Aboriginal law. Since the Supreme Court of Canaamered judgment in the leading
consultation case ¢faida Nation v. British Columbia (Minister of Fots¥ in 2004, the courts

have rendered dozens more decisions on the Cralutysto consult and accommodate.

The central role oHaidain Aboriginal rights law was to be expected. Befbiada, an

Aboriginal group seeking to protect its rights lre face of proposed development in its
traditional territory had to prove them in countoing Aboriginal rights and title is extremely
expensive and time consuming, which means thahfory groups, this is not even an option.
Moreover, if the activity in question was imminetite Aboriginal group’s only option was to
seek an injunction to protect the land and resauucil the litigation was complete. However,
the courts have typically refused to grant suchngjions. Therefore, an Aboriginal rights or title
action has never been a very promising strateggriatecting unproven rights which stand to be
infringed in the near future.

In Haida, the Supreme Court of Canada acknowledged thataftigimal rights actions were the
only option for protecting asserted rights, thenpisee of s. 35 of th€onstitution Act, 1984.e.

the protection of Aboriginal and treaty rights, Waebultimately be a hollow one for many
Aboriginal groups. It recognized that reconciliatithe core objective of s. 35, could not be
achieved if the Crown were free to make decisidomiaithe land and natural resources without
regard to legitimate Aboriginal rights claims. Thttee Supreme Court of Canada recognized a
distinct legal obligation to ensure that the gowneent takesssertedights into account in its
decision-making. This legal obligation, the dutyctmsult and accommodate, immediately

became central to Crown-Aboriginal relations.

! Prepared by Dominique Nouvet, associate at Wood&aEdmpany.
? Haida Nation v. British Columbia (Minister of Forests) 2004 SCC 73.
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This paper reviews the key elements of the dutottsult and accommodate, with an emphasis
on those aspects likely to be of particular releeato mining projects. Although few of the

consultation decisions so far concern mining — nsostern forestry activity or land dispositions
— the jurisprudence establishes a number of gepéaraliples that inform the duty to consult and

accommodate for all types of Crown decisions.

B. Key Elementsof Duty to Consult and Accommodate

1. What Triggersthe Duty

The duty to consult and accommodate is triggereeinvwdither asserted or established s. 35 rights
are at stake. Established rights include proveoriyinal rights as well as historical treaty

rights, where the nature and scope of the treght dre not in dispute.

Mining projects have the potential to affect s.rigffits in a number of ways. Aboriginal title
includes the right to decide the uses to whichdhd and resources will be put. This includes
the right to decide whether to extract mineralsrthe ground.In addition, mining projects
have major impacts on the ground, altering thedaage and potentially compromising natural
resources such as wildlife, wildlife habitat, andt@r. Therefore, mining activities on
Aboriginal title land that have not been approvgdhe group holding title would constitute a

serious infringement of Aboriginal title.

Mining projects will also have a negative impactamy s. 35 harvesting rights: the mining site,
the waste disposal sites, the roads leading tathe, work camps associated with the mine will
all reduce the land base available for harvestimjaause some disruption to wildlife, wildlife
habitat, and potentially fish and fish habitat. nMg projects may also take away important plant
areas and thereby reduce opportunities for plathiegimg (e.g. berry picking or medicinal plant
gathering).

* For example, while there is no doubt that the Dasidireaties on Vancouver Island include a fishightr the
existence of a commercial dimension to that rigihtains in dispute.
* Delgamuukw v. British Columhi§1997] 3 S.C.R. 1010 at para. 122.
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Finally, mining projects may interfere with s. 3@taral rights. Cultural rights would include the
right to pursue spiritual and cultural activitigs the land and to preserve and use sacred sites.
The extent to which the courts are willing to reaag such rights remains to be seen. However,
if an Aboriginal group has a deep cultural attachitie a particular area of land, and engages in
cultural practices on that land, a mining projeanss to interfere with this relationship with and
use of the land. This interference may be extrgmisturbing to the Aboriginal group and
disruptive to its culture. While these impactslass tangible than infringements of Aboriginal
title or harvesting rights, they are just as reahie Aboriginal group and may also constitute

infringements of s. 35 rights.

It appears that the duty to consult also applieaadern treaty rights, unless the modern treaty
expressly precludes consultatibthough the Supreme Court of Canada has yet toruthis
issue. Moreover, the courts have yet to decidelveneghe common law principles developed in
Haida apply where modern treaty provisions identify sdamel of consultation obligation on the
part of government but do not expressly imposeathponents of the common law duty to

consult.

The duty to consult applies not only to decisionsanduct which will have an immediate
impact on lands and resources, but alsstrategic, higher level decisionsuch as the transfer of
a tree farm licence to a new owrighe approval of a multi-year forest managememnt foa a
large geographical aréayr the establishment of a review process for angas pipelin. On
this logic, the grant of a mineral tenure by thevan should also require the Crown to consult
with Aboriginal groups. Indeed, in the decisionFobntenac Ventures Corp. v. Ardoch

Algonquin First Nationthe Ontario Court of Appeal suggests, withoutidiag, that the staking

> The Yukon Court of Appeal confirmed that there jsresumption that the duty to consult and accommeoaaplies to
s. 35 rights in modern treatiesliiitle Salmon/Carmacks First Nation v. Yukon (Director, AgricukBranch,
Department of Energy, Mines & Resource)08 YKCA 13. This is consistent with the Supee@ourt of Canada’s
assertion that the honour of the Crown infusesonbyt treaty-makingiaida Nation v. British Columbia (Minister of
Forests) 2004 SCC 73 at paras. 17 and 19), but also tregtiementation, and that Crown-Aboriginal recontitia
is an ongoing processléida Nation v. British Columbia (Minister of Fots} 2004 SCC 73 at para. 32).

® Haida Nation v. British Columbia (Minister of Fote} 2004 SCC 73.

" Brown v. Sunshine Coast Forest District (Districavhger),2008 BCSC 1642,

8 Dene Tha’ First Nation v. Canada (Minister of Eroniment)2006 FC 1354. The trial level decision was aféithby
the Court of Appeal but that decision appears tarbreported.
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of mineral claims is an activity that triggers tBeown’s duty to consult with Aboriginal groups

whose s. 35 rights may be affected by eventualngiattivity?

Aboriginal interests and concerns which do not ffoevn s. 35 rights do not trigger the duty to
consult® Thus, while the Crown may be willing to consitleese other interests and concerns,
and while the parties may be able to reach an acmatation agreement about a particular
decision by addressing these other issues, therChas no constitutional duty to consult unless

asserted or proven s. 35 rights are implicatedsgroposed decision or course of action.

2. Duty to Consult and AccommodateisVariable

The Supreme Court of Canada heldHmida that the duty to consult lies on a “spectruthThe
scope of the Crown’s duty varies along this spectamd essentially depends on the level of risk
that the proposed decision carries for s. 35 rigre two key risk factors are a) the strength of
the s. 35 rights claim, and b) the severity offibeential harm to the right. The more
substantiated the asserted Aboriginal or treatytnighich might be affected by the decision, the
more onerous the Crown’s duty to consult and, frapriate, accommodate. Similarly, the more
serious the potential harm to the s. 35 right ftbmproposed decision, the more onerous the
duty to consult and, if appropriate, accommoddtee lower courts consistently consider these
factors in consultation cases and identify whetherduty of consultation in the particular case is
limited or deep. Therefore, both the Crown andAberiginal group need to be very aware of

these factors in the course of their consultations.

At the lower end of the consultation/accommodasipactrum, the Crown'’s duties will be “to
give notice, disclose information, and discussiasyes raised in response to the notféet
the higher end of the spectrum, the Crown will neediork with the Aboriginal group to try to

find a satisfactory way of accommodating the greupasonable concerns.

° Frontenac Ventures Corp. v. Ardoch Algonquin Fisttion 2008 ONCA 534 at paras. 61-62

' Ta’an Kwacha'an Council v. YukoB008 YKSC 60 at paras. 58-59:Ahousahfirst Nation v. Canada2007 FC
567, the Federal Court states that impacts of proposedi€decisions to an Aboriginal group’s modern tiyea
negotiation process does not trigger the duty tesoh (para. 32).

" Haida Nation v. British Columbia (Minister of Fote} 2004 SCC 73 at para. 43.

2 Haida Nation v. British Columbia (Minister of Fotes 2004 SCC 73 at para. 39.

13 Haida Nation v. British Columbia (Minister of Fote} 2004 SCC 73 at para. 43.
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A proposed mining project may attract consultabbligations of any level. For example, if the
Aboriginal group has a very weak claim to Aboriditie for the project area, or if the
Aboriginal group claims harvesting rights but thieject lies on the periphery of its territory and
the group has many other preferred and availabl#slavailable for harvesting closer to its
community, the duty to consult may be fairly lom contrast, a mine that would destroy lands
to which the Aboriginal group has a strong Aboraititle claim, or that would have significant
environmental effects over a large portion of theug’s reasonably asserted territory would
attract high consultation obligations. Ultimatedach situation must be judged on its own facts.

3. Key Purpose of Consultation

The Supreme Court of Canada has stated that whb€@rown’s obligations lie on the low or
high end of the spectrum, the Crown must engagemsultation with the goal of substantially
addressing the Aboriginal group’s concethResponsiveness is a key requirement of both
consultation and accommodatiort.”

4. Duty of Good Faith

Both the Crown and Aboriginal groups must alwaygagye in consultations in good faith.For
the Crown, this will mean sharing all necessargrmfation, giving the Aboriginal group the
opportunity to respond to that information, listapio the Aboriginal group’s concerns, and
being willing to respond to those concerns and figdtlie proposed decision or course of action
where it is reasonable to do so based on the shr@fighe rights claim and the severity of the
potential infringement’ In short, the Crown must intend for consultatiorbe meaningful, not
just an opportunity for the Aboriginal group to ¢ off steam.*® It must be willing to alter its

proposed course of action based on what it heans fine Aboriginal group®

 Haida Nation v. British Columbia (Minister of Fots} 2004 SCC 73at para. 42Mikisew Cree First Nation v.
Canada (Minister of Canadian Heritage2Q05 SCC 69 at para. 67.

5 Taku River Tlingit First Nation v. British Columbia004 SCC 74 at para. 25.

! Haida Nation v. British Columbia (Minister of Fote} 2004 SCC 7t para. 42.

" Haida Nation v. British Columbia (Minister of Fote} 2004 SCC 7t para. 42Mikisew Cree First Nation v.
Canada (Minister of Canadian Heritage2Q05 SCC 69 at para. 64.

18 Mikisew Cree First Nation v. Canada (Minister ofr@alian Heritag®, 2005 SCC 69 at para. 54.

9 Haida Nation v. British Columbia (Minister of Fote} 2004 SCC 73 at para. 46.
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Aboriginal groups must also engage in the consahligirocess in good faith. As a general rule,
this means sharing relevant information and disogske proposed decision or course of action
with an open mind about the likely impact of theidmn and the possible ways of
accommodating their s. 35 rigHtsif an Aboriginal group’s only objective is to pewt a
particular project from being approved, the cownlsnot normally consider this to be a good-
faith effort, because the Supreme Court of Canadeemphasized that the consultation process
does not give Aboriginal groups a veto over Crownision-making* However, it is suggested
here that it may at times be reasonable for an i@l group to oppose a project, and this is

one of the matters discussed further below, in @ant this paper.

The Supreme Court of Canada stateHadathat the duty of good faith does not preclude
“hard bargaining?* It is suggested here that this principle is protaéc in cases where the
balance of power already weighs heavily in the Graviavour. Where the Aboriginal group has
no obvious leverage and, in particular, lacks thel$ to pursue their rights in court, hard
bargaining can essentially amount to a “take leave it” approach, which would not uphold the
honour of the Crown. However, it does not seenhasgh any court has questioned the right of

the Crown to engage in hard bargaining to date.

5. Duty of Early Engagement
The Crown must initiate consultation process eanlyn its decision-making process, before that
process has moved too far aldfigThis makes sense, particularly for large projectposed by
third parties, which will gain momentum as the mnognt begins to interact with government
officials, develops the details of the project, aedures financing and preliminary approvals.
This fact was recognized by the British Columbig@i®me Court irBquamish Indian Band v.
British Columbia (Minister of Sustainable Resoukt@nagement)

The duty of consultation, if it is to be meaningft&nnot be postponed to the last and

final point in a series of decisions. Once imparfareliminary decisions have been made

20 Mikisew Cree First Nation v. Canada (Minister ofr@alian Heritagg 2005 SCC 69 at para. 65.

% Haida Nation v. British Columbia (Minister of Fote} 2004 SCC 73 at para. 4&ikisew Cree First Nation v.
Canada (Minister of Canadian Heritage2005 SCC 69 at paras. 65-66.

%2 Haida Nation v. British Columbia (Minister of Fote} 2004 SCC 73 at para 4Brown v. Sunshine Coast Forest
District (District Manage), 2008 BCSC 164at para. 24.

% Musqueam Indian Band v. British Colump205 BCCA 128 at para. 95 (per Justice Hall).
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and relied upon by the proponent and others, tiseziear momentum to allow a
project®*

The requirement for early consultation may incltioe duty to consult about the decision-
making process that will be used to decide whetthapprove a project. This was held to be the
case irDene Tha’ First Nation v. Canada (Minister of Eronment) where Canada and Alberta
had developed a unique regulatory and environmeexaw process for the proposed
Mackenzie Gas Pipeline, a massive profécthus, at least in the case of major projects with
customized review processes, Aboriginal groups sthad to see their s. 35 rights affected by
the proposed activity are probably entitled to hianpeit into the nature of the project review

process.
6. Who Holdsthe Duty

The duty to consult and accommodate is held byCimevn, both federal and provincial.
Although some activities require a single governnaatision, mining project typically require a
number of approvals, potentially from both the fadland provincial government. A major
mining project will also require an environmentss@ssment, potentially under both the
Canadian Environmental Assessment?and the provincial environmental assessment
legislation (e.g. British ColumbiaBnvironmental Assessment )XEtIf the proposed mining
project triggers the Crown’s duty to consult, itymeot be obvious who is responsible for

discharging this duty.

It is the Crown’s responsibility to ensure that @memore officials, ministries, or agencies
ultimately discharge the Crown’s duty to consuitthe case dDene Tha'no entity held a

mandate to consult with and, if appropriate, accaofate, the Dene Tha’ First Nation with

** squamish Indian Band v. British Columbia (MinistéiSustainable Resource Manageme2@)4 BCSC 1320 at para.
74.

% Dene Tha’ First Nation v. Canada (Minister of Eriment) 2006 FC 1354 at paras. 107-110.

0 Ccanadian Environmental Assessment 8c€. 1992, c¢.37

" Environmental Assessment A8tB.C. 2002, ¢.43

9



respect to the proposed Mackenzie Gas ProjectF&teral Court ruled this to be as a breach of

Canada’s consultation obligatioffs.

The British Columbia Supreme Court statedHupacasath First Nation v. British Columbia
(Minister of Forestsjhat the Crown must be internally clear on whresponsible for
discharging the Crown'’s consultation obligationd aommunicate its intentions in this regard to

the Aboriginal group:

...itis incumbent on the Province to do its bestitigure that the mandate of the specific
Ministry or agency with which a First Nation isénacting is made clear, and to ensure
that responsibility for consultation and accommantais not lost in the complexity of
(sometimes shifting) governmental structures. Then@'s duty is to carry on a process

that is as transparent as possffle.

As discussed above, it is also well establishetldbasultation must begin early on in the
Crown’s decision-making process. This means tharevthere is a series of decision-makers,
consultation cannot begin at the final decision-imgistage. The Federal Court has also ruled
that the consultation process may not be terminateld a project proponent is still in
negotiations with Crown officials about the ternmsvahich its project could procee@hicot v.
Canada® In that case, the Aboriginal group was engagetérregulatory review of a proposed
extension to a large oil and gas project. As alteduhe review process, certain mitigation
measures were recommended to the minister, somvkiofi would have helped reduce the
impacts of the project on the Aboriginal group’8S.rights. However, the Minister proceeded
to review those recommendations with the reviewddaat had proposed them and in further,
closed-door discussions, approved the project \@gh onerous mitigation measures (a “consult
to modify” process, which was provided for by tleéerant legislatiott). The Federal Court
ruled that this was a breach of the Crown’s dutgdosult®? Thus, the Crown must entrust one
or more individuals or entities with the task ofhsaltation in a way that ensure beirly

consultation andontinuedconsultation during critical stages of the decisioaking process.

2 Dene Tha’ First Nation v. Canada (Minister of Eriment) 2006 FC 1354 at paras. 112-113 and 127.
% Hupacasath First Nation v. British Columbia (Miréstof Forests)2008 BCSC 1505 at para. 147.

30 Chicot v. Canada (Attorney Gener&007 FC 763

31 Chicot v. Canada (Attorney Genera®007 FC 763 at para. 120.

32 Chicot v. Canada (Attorney Gener&0)07 FC 763 at paras. 123-124.
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In the context of mining projects, the role of @nvimental assessment panels and agencies in
the consultation process is particularly relevamce so many mining projects trigger provincial
and federal environmental assessments (“EAs”). Bp&nels (“EA Panels”) and EA agencies
(“EA Agencies”) — such as the Canadian Environmehssessment Agency or British
Columbia’s Environmental Assessment Office — slratbe Crown’s duty to consult and

accommodate? Can they fully discharge the Crowmatiesd to consult and accommodate?

Since the role for EA Panels or EA Agencies indbesultation process depends on their
statutory mandate and powers, it is impossiblesfindively state their role in the consultation
process. Each situation must be judged on its @etsf That being said, it seems that EA Panels
and Agencies will normally have a valuable rol@lkay in consultation, but that they could not
be fully responsible for the consultation process.

Early on in the EA process, an EA Panel or Agenay ve responsible for deciding which
components of the proposed project will be suldetihe EA. This “scoping” decision is very
important, as it determines whether the EA will @oall of the aspects of a project which stand
to have an impact on Aboriginal or treaty rightquglly important is the formulation of the
terms of reference for the EA, a task which mayp &dl to the EA Panel or Agency. The terms
of reference determine what information the propFoponent will need to provide for the EA as
well as the issues that the EA Panel or Agencyamifisider in reviewing the project and
deciding whether to recommend its approval. Tthsterms of reference are also critical to the
guestion of whether an EA will have the potentiagenerate all of the information and analysis

needed to understand the impact of a project 86 gghts.

Once an EA is underway, the EA Agency or Panel Madly have a mandate - if not a statutory
obligation - to reach out to Aboriginal groups amatdicit their input on the proposed project. The
EA Agency or Panel should also be able to presgittygonent for information about the

expected environmental impacts of the project &edptions for mitigating those impacts. In
sum, the EA Agency or Panel may be able to genesdtmble information from both sides to
better understand the possible impacts of the giroje any Aboriginal or treaty rights, and it

may be in the best position to identify appropriatégation measures so as to reduce the impact

of the project on s. 35 rights.
11



However, while an EA Agency or Panel may have aalale role to play in gathering useful
information about possible project impacts on stigbts and in developing mitigation

measures, this in itself does not necessarily cetaphe consultation process.

First, it may be appropriate for the Crown andAteriginal group to explore accommodation
measures which lie outside the mandate of the E&n&g or Panel, such as compensation, or a
commitment to protect other adjacent lands fromfatyre development to ensure that the
Aboriginal group retains a meaningful ability toeegise its harvesting rights. Other Crown
officials will need to become involved in such dissions. Indeed, this was the cas&aku

River Tlingit First Nation v. British ColumbiaAlthough the Supreme Court concluded that the
Crown had satisfactorily discharged its consultatad accommodation duties through the EA
for the proposed mine, it noted that the EnvirontaleAssessment Office had recognized that
certain accommodation issues raised by the FirsbNavere outside its jurisdictior® and that
the Office had put the First Nation in touch wither government officials to discuss these
concerns’ Moreover, the Supreme Court of Canada recognlzaissbme accommodation
measures were likely to be developed after theeptdjad been approved, for example through
the subsequent approval process for the mine’ssacoad. Thus, the Crown had an ongoing

duty to consult on certain issus.

Second, even if the EA Agency or Panel's manddftiss to consider all reasonable
accommodation measures, or to recommend that tyecpnot be approved at all, the final
decision-making authority typically rests with coremore ministers. Thus, the Crown may
continue to consider the acceptability of the prbg@ the terms on which it should proceed even
after the EA Agency or Panel issues its recommémaatAs noted above, thi@hicotdecision
stands for the proposition that it would not berappate for an Aboriginal group to be excluded
from the decision-making process at this stagehifs potential implications for the groups

established or asserted s. 35 rights.

% Taku River Tlingit First Nation v. British Columbi2004 SCC 74 at para. 12
34 Taku River Tlingit First Nation v. British Columbia004 SCC 74 at para. 36.
% Taku River Tlingit First Nation v. British Columbia004 SCC 74 at para. 46.
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Thus, EA Offices and Panels lack the discretion@msler required to be fully responsible for
the Crown’s consultation and accommodation. Ang tbat they play may need to be
supplemented with consultation between the Aboaiginoup and Crown officials within one or

more ministries.

The courts have not developed any rigid rules aghim, within the Crown, must take charge of
consultation. No doubt the Crown will continue tgay flexibility on this issue, as it should. At
the same time, Aboriginal groups are entitled tal dgth someone (or some entity) that has a
mandate to consult with them, and they are enttdddhow who this person or entity is.
Therefore, where a proposed project triggers a texrgpproval process, and it is not clear who

is in charge of consultation, this is a matter thast be resolved as quickly as possible.

7. Format of Consultation

There is no rigid format for consultation process€&ke courts will assess whether any
impugned process wasasonablenot whether it was the ideal process or the @®aéhich they
themselves would have adopted. Generally speaim@\boriginal group cannot insist on a

particular consultation process.

However, as discussed above, the consultation gsanest allow for meaningful consultation
with Aboriginal groups who may have s. 35 rightstake. Moreover, the courts have expressly
stated that the Crown cannot rely on a consultdtamm for the general public to discharge its

consultation obligations towards an Aboriginal grdef

The Crown may be allowed to discharge its consahatbligations primarily through a pre-
existing decision-making process, including an emmental assessment process. This was the
case inTaku Riverwhere the Supreme Court of Canada cited the Idvalolvement of the

First Nation in the provincial environmental assesst for a proposed mine in its territory in

*® Dene Tha’ First Nation v. Canada (Minister of Erimen), 2006 FC 1354 at para. 104. The Supreme Court of
Canada implicitly makes this point Mikisew Cree First Nation v. Canada (Minister ofr@aian Heritage)2005
SCC 69%at para. 64.
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support of its ruling that British Columbia had safted adequately with this NatidhHowever,
as discussed above, it should not be assumedhth@rown can fully discharge its consultation

obligations through the statutory environmentakasment process.

Moreover, British Columbia’&nvironmental Assessment Aets been significantly amended
sinceTaku Riveyand the provisions that helped provide a meaualrrgfe for Take River in the
Crown'’s review of the proposed mine re-openinghat tase have been removed from
legislation. The British Columbia Court of Appeatently noted this fact ikwikwetlem First

Nation v. British Columbia (Utilities Commissiof?).

If a statutory decision-making process cannot enswaningful consultation, the Crown will
need to adjust that process or supplement it widtreer forum: “the Crown’s duty to consult
cannot be boxed in by legislatioff’In other words, legislation may establish a decishaking
process, but the fact that Crown decision-makehneadl to this process does not in and of itself
mean that they met their consultation obligatiaveards any affected Aboriginal groups.
Ultimately, the content of the Crown’s consultatiuties flow from constitutional obligations,

not the requirements set out in a regulatory scheme

Consultation protocols may be an important aspkttteoconsultation process. In keeping with
the approach of leaving the parties (and in pderdie Crown) with a fair bit of discretion in
establishing the consultation process, it seentsatha general rule, neither side may compel the
other to enter into a consultation prototbHowever, at least one court which ruled that
additional consultation was necessary also ordira@dthe parties adopt a consultation protocol

in order to help facilitate this further consulomti"*

3" Taku River Tlingit First Nation v. British Columb{&roject Assessment DirectoP)04 SCC 74 at para. 40 in

particular.

¥ Kwikwetlem First Nation v. British Columbia (Utis Commission)2008 BCCA 68 at para. 53.

39 Chicot v. Canada (Attorney Gener&)07 FC 763 at para. 121; see algdfway River First Nation v. British

Columbia(Ministry of Forests1999) 178 D.L.R. (%) 666 (B.C.C.A.) at para. 177

“%1n Ahousaht First Nation v. Canad2007 FC 567, at para. 66 the Federal Court dedftidAhousaht was not
entitled to demand a consultation protocol with Brepartment of Fisheries and Oceans.

“1 This was done iRlatinex Inc. v. Kitchenuhmaykoosib Inninuwug FNsttion [2007] 3 C.N.L.R. 181 (Ont. S.C.J.) at

para. 188.
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Even if there is no legal requirement for a coraidh protocol, such agreements may be
beneficial to the consultation process: they mayifgl the parameters of the discussion, manage
expectations about the process, set a timelinthéconsultation process, and clarify the roles of
different government officials and/or the projeopponent. Thus, consultation protocols will at

times be desirable, particularly where there isagom complex proposed activity at issue.

8. Information Sharing

The Crown must share available information operithh the Aboriginal group concerning the
proposed decision/course of action. The Supremet@dCanada stated Mikisewthat the
Crown must share all “necessary” informatféinformation about a proposed decision or
activity is necessary if it helps the Aboriginabgp understand the nature of the proposed
decision or activity and/or the possible impactshef decision or activity on any proven or
asserted s. 35 rights. In the case of a propadedty on the land, this would include details
about the timing of the project, its precise logafiits duration, the nature of any disruption to
the land or resources, the expected environmentzdts, and the volume of any resource that
will be harvested. The economics of the propogsegept may also be relevant, particularly
where the Aboriginal group makes a reasonable Abwi title claim to the land at issue, as
Aboriginal title includes the right to control abdnefit from all economic activities on the land.
There does not yet appear to be any caselaw disguasy limits to information-sharing with
Aboriginal groups based on confidentiality conceffar example, the proponent of a mining
project may have some sensitive corporate infondtiat is relevant to understanding the
proposed activity, such as its cashflow projectidree issue of whether the Crown may
withhold relevant information from an Aboriginalagip on the basis of legitimate confidentiality

concerns remains to be considered by the courts.

Aboriginal groups do not need to share their infation with the Crown, but the extent to which
they do so will influence the appropriate levecohsultation. An Aboriginal group seeking deep
consultation and accommodation measures shouldychéiculate which rights it considers to

be at stake, its basis for asserting those riginis,how it believes that the proposed decision or

*> Mikisew Cree First Nation v. Canada (Minister ofr@alian Heritage)2005 SCC 69 at para. 64.
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activity might affect those rights. The more inf@tion an Aboriginal group can share, and the
better it substantiates the existence of its cldinghts and the basis for its concerns about
impacts on those rights, the greater the onus®Ctbwn to address those concerns in the

decision-making process.

Just as the Crown or companies may in some ciramoss wish to withhold information
because they consider it too sensitive, Aboriggnalips may be reluctant to share confidential
cultural information, such as the location of blugeounds or the names and purposes of
medicinal plants. As just discussed, Aboriginalug® may choose not to share all relevant
information in the consultation process, but inngdpso, they risk that these interests or concerns
will not be taken into account in the decision-nmgkprocess. IiChicot v. Canada (Attorney
General) the Federal Court stated that Aboriginal groupstragplore whether there are ways
they can share their sensitive information with@rewn and project proponents while still
keeping it from becoming public, and that unlegs/tthake these efforts, they will not be in a

position to complain that their concerns were a&en into accourit

9. TheNature of the Duty to Accommodate

The law on the duty to accommodate is far lessldped than the law on the duty to consult.
Thus far, Aboriginal groups and the Crown have medcmore impasses about whether
consultation is required and if so, on what terAssthe law on consultation becomes
increasingly settled, we can expect more litigadbout theoutcomeof consultation processes.
It is important to note that the duty to accommedata potentially misleading shorthand
expression. The Crown’s duty is not to reach agexgwith Aboriginal groups on
accommodation, but simply to develop a reasonatderamodation proposal in respect of their
proven or asserted s. 35 rights. Moreover, thg ttluhccommodate will not exist in every case:
while the Crown must always initiate consultatiomimAboriginal groups whose rights might be
affected by a proposed decision or course of acti@obligation to accommodate any s. 35

** Chicot v. Canada (Attorney Genera®007 FC 763 at paras. 129-130. This statemematidetermine the outcome of
this case because the Court had already ruledhitb&rown had breached its duty to consult andractodate
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rights will depend on the strength of the Aboridinghts claim and the severity of the potential

infringement.

10. Possible Types of Accommodation

If the right at issue is proven or reasonably dsderand the proposed decision or course of

action has a real potential to affect the righg, @own must seek to develop reasonable

accommodation measures. It is impossible to geimerah what appropriate accommodation

would involve. The following are some general typéaccommodation measures that might be

reasonable in the case of proposed mining projects:

Measures designed to mitigate the environmentaaatgpof the project (and, by
extension, the impact on s. 35 rights), such asutarg a proposed access road,
authorizing construction for time periods when éweill be reduced impacts on wildlife,
reducing the size of a project, or storing miniaijrigs in the safest manner possible
and/or in the manner that is least destructivestf ér animal habitat.

Economic accommaodation, either in recognition esmably asserted Aboriginal title
(which includes the right to derive economic betsdfiom the resources in the
Aboriginal title area, including mineral rights), @ compensate for negative impacts on
other s. 35 rights; economic accommodation may domaany forms, including revenue
sharing, compensation payments, employment opptgsiim a proposed project or
investment opportunities in proposed project.

Environmental monitoring to assess the ongoing otgaf a project, ensure that its
impacts do not exceed any pre-agreed environm#mesgholds, or ensure that there is no
leakage from any contaminated sites produced bynihang.

A commitment by the Crown that no further mininghéties will be approved in the
area in question, or that a particular tract ofllanll be designated as a no-development
zone, so as to ensure that the Aboriginal grougretmeaningful harvesting

opportunities and enjoys more certainty on thistro

By no means is the above list meant to be exhaustiv

17



It remains an open question whether accommodatightrin some cases entaibt approving a

proposed project or course of action. This issukssussed in Part C of this paper.

As with the consultation process generally, thew®rshould be flexible in the accommodation
measures that it considers. Wii'litswx v. British Columbia (Minister of Fore$t§’ the British
Columbia Supreme Court was critical of the fact tha Ministry of Forests’ position on
accommodation remained mostly unchanged duringamsive consultation process with the
Gitanyow First Nation, particularly given that tety to consult in that case lay on the higher
end of theHaida spectrum. This no doubt factored into the Cowtsclusion that the Crown

had failed to propose a reasonable accommodation.

Aboriginal groups also hold obligations in tryirggecure an accommodation of their s. 35
rights. They must be flexible in discussing accardation options and be reasonable at all
times. The Supreme Court of Canada statddhiila that Aboriginal groups who have not yet
proven their s. 35 rights do not have a veto inciresultation process,and many subsequent

cases have affirmed that princiffe.

It can be seen from all of this discussion thatdhty to accommodate will vary tremendously
from case to case. It is important to rememberahgtcourt challenge by an Aboriginal group to
the adequacy of the accommodation proposed by tvrCwill be reviewed on a standard of
reasonableness, not correctness, with some leegvag bcecorded to the Crown in framing its

accommodation proposal.
11. Role of Private Partiesin Consultation and Accommodation

Frequently, the duty to consult is triggered imaitons where the Crown contemplates
authorizing a private party, normally a companyemngage in some kind of economic activity
that has the potential to affect s. 35 rights. Wbk, if any, does that private party have in the

consultation and accommodation process?

* Wii'litswx v. British Columbia (Minister of Fore9t2008 BCSC 1138 at paras. 243- 244.

“>Haida Nation v. British Columbia (Minister of Fote} 2004 SCC 7%t para. 48.

¢ See for exampl@Vii'litswx v. British Columbia (Minister of Foregt2008 BCSC 1138 at para.®atinex Inc. v.
Kitchenuhmaykoosib Inninuwug First Natig2006] 4 C.N.L.R. 152 (Ont. S.C.Jat para. 132.
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As discussed above, the duty to consult arises threnmonour of the Crown and s. 35 of the
Constitution Act, 198Private parties do not share this constitutiohay.*” However, in
practice, private parties are regularly involve@amsultation, including in the case of mining

projects.

The courts occasionally order private parties tdigipate in consultation as part of the relief
which they grant to Aboriginal groups who succeaetheir judicial review or interlocutory
injunction application$® This was done iflatinex Inc. v. Kitchenuhmaykoosib Inninuwug First
Nation, an Ontario case which pitted the rights of a ngmompany to do exploratory work
pursuant to government authorizations against tbbad=irst Nation which maintained that its

s. 35 rights would be compromised by that activity.

In another recent Ontario mining case, FrontenatYes Corp. sought an injunction against
Algonquin protesters who participated in a blockaxprevent mineral exploration work. The
trial judge in that case granted the injunctiondsb encouraged the parties to enter into three-

way mediation with the Ontario governméht.

Even prior to any litigation and court orders thety require their participation in the
consultation process, private parties seeking tiertake activities on the land have a strong
interest in seeing the Crown discharge its consatttaccommodation obligations. They may
also have the ability to provide some or all of @teommodation needed to render their
proposed project acceptable to the Aboriginal grdins is particularly true where the
Aboriginal group seeks to secure some economicfitefir®m the activity that is proposed to
take place on its traditional territory, or whetrseeks to influence the design of the projectsso a

to mitigate its environmental impacts.

*"Haida Nation v. British Columbia (Minister of Fote} 2004 SCC 73 at para. 53.

“8 See for examplelomalco Indian Band v. British Columbia (MinisterAgriculture, Food and Fisheries3005 BCSC
283at para. 127 anBlatinex Inc. v. Kitchenuhmaykoosib Inninuwug FNsttion [2006] 4 C.N.L.R. 152 (Ont. S.C.J.)
and [2007] 3 C.N.L.R. 181 (Ont. S.C.J.).

“9 Frontenac Ventures Corp. v. Ardoch Algonquin Fisttion 2008 ONCA 534 at para. 23.
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Therefore, private parties may want to be involirethe consultation process. Indeed, private
parties may want to initiate a dialogue with an Agimal group and seek its support (or at least,
a commitment of non-objection) before even seelgmgernment approval for the project, so
that their application process is not delayed wsattied by Crown-Aboriginal consultation. Thus,
there is potential for positive dialogue and in sarases, even partnerships, between Aboriginal
groups and private parties seeking to engage ivitaes on traditional Aboriginal territories.

The agreements reached between private partieAlaoriginal groups in relation to particular

projects are often called “Impact Benefit Agreerseor “Development Agreements.”

At the same time though, the fact that companiesadshare in the legal duty to consult means
that the Crown cannot wholly delegate its consigltabbligations to companies, even if they
would be willing to assume those obligations. Hupreme Court of Canada statedHaida

that the Crown may delegate “procedural aspectgsaionsultation duties but that it cannot
abdicate ultimate responsibility for the consutiatprocess® The precise extent to which the

Crown may delegate aspects of the consultationggsremains unclear.

Also unclear is the impact of a consultation orawemodation agreement reached between a
private party and an Aboriginal group, if the Algonial group then seeks to challenge the Crown
for its failure to adequately consult and accomnt@dBechnically, such agreements do not

fulfill the Crown’s obligations to consult and acomodate, and they may often state this
expressly. However, courts may well consider asvaeit any steps which a project proponent
took to reduce the impacts of its project on sti§bts or an agreement to share with an
Aboriginal group some of the economic benefitshaf project. If an Aboriginal group negotiated
mitigation measures designed to protect its rightsecured economic benefits which can be
understood as compensating it for any infringemeieurt might conclude that there is little or
nothing more for the Crown to consult about or accmdate. Presumably this issue is context-

specific and will be considered by the courts @mase-by-case basis.

*® Haida Nation v. British Columbia (Minister of Fote} 2004 SCC 7t para. 53.
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C. Unresolved I ssues

There remain many significant sticking points beswéboriginal groups and the Crown who
are engaged in the consultation and accommodatauesgs. This paper concludes by flagging a
number of issues which remain to be fully considdrg the courts.

How specific must the information provided by Aboriginal groups be?

The Crown and Aboriginal groups often differ abbatv specific Aboriginal groups need to be
in describinghe nature or exercise of their rightSor example, some Crown officials seek to
know precisely where an Aboriginal group hunts athgrs its medicinal plants as well as which
species hare harvested where; they take the po#itad without such site-specific information,
further discussions and accommodation measurasoamgarranted.

Logically, however, an Aboriginal group should abivays need to provide precise, site-specific
information in order to establish that the rightjurestion stands to be harmed by a proposed
activity, particularly where the right at issueeisercised over a large area rather than in discrete
locations. A particular geographical area may regméan Aboriginal group’s core hunting or
trapping grounds. If a proposed development wawdlve major disruption to those harvesting
grounds or a significant part of them — e.g. claarlogging or strip mining — it should be
apparent that the hunting activities stand to lgatieely impacted. The Aboriginal group may
not have any more specific information to sharétheothan perhaps the species they prefer to
hunt, the location of members’ hunting cabins anatimg trails — but its general interest in
preserving this core territory for hunting and paqg would still merit consultation and
accommodation. However, this is a matter whichyedto be properly considered by the

courts.

May consultation require the Crown to obtain an assessment of cumulative impacts?

A related issue is the extent to which Aboriginadugps can demand that the Crown take
cumulative impacts into account before approving/dies that have the potential to affect s. 35

rights. From the Aboriginal group’s perspectitenay be critical to know the impacts of a
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proposed project within the context of previousggaing, and planned activities on the land,
because only then can the overall impact on fisldlive, plants and habitat — and by extension,
on the group’s harvesting rights and/or Aborigitié - be understood. A project which may not
seem particularly significant on its own will beceriar more problematic if it is proposed for
one of the last remaining undisturbed portionsroA&original group’s territory, or if it will put

stress on already vulnerable plant, fish or anipoglulations.

However, many Crown approvals are granted withaytia-depth understanding of cumulative
effects. Some projects reviews do not require amyutative impact assessment. In other cases,
an environmental assessment is carried out, bpairsmeters are such that it will not consider
all of the cumulative impacts being experiencedh@nAboriginal group’s territory or in its key
harvesting areas, or the analysis of environmemiadcts is not sufficiently rigorous or impartial

to reassure Aboriginal groups that the impacthefroposed project are truly understood.

It remains to be seen whether there are any stumtn which Aboriginal groups can insist that
the Crown, as part of the consultation processpamsluant to its duty to share necessary
information, obtain a cumulative impact assessrfard proposed project in order to help
everyone understand the likely effects of the mtopm s. 35 rights. The attempt of the Saulteau
First Nation to secure a cumulative impact assessfoea sour gas test well was unsuccessful:
Saulteau First Nation v. British Columbia (Oil aGhs Commissiotn) but perhaps in special
circumstances (e.g. where the Aboriginal groug@sitional land base is already very
compromised, or where a number of new projectbeairg proposed in the Aboriginal group’s
traditional territory), the courts will concludestithe conduct of a cumulative impact assessment

is a reasonable element of the consultation process
Do Aboriginal groups have any right to consultation funding?
Another major unresolved issue is whether the Crewar has a duty to provide funding to

Aboriginal groups to enable them to consult. Madpriginal groups have very limited
resources and cannot even adequately responditosoagl needs such as community housing

> Saulteau First Nation v. British Columbia (Oil atihs Commission]2004] 4 C.N.L.R. 284 (B.C.S.C.).
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and health programs, let alone deal with all ofréferrals that governments send them about
proposed decisions and projects that may affeat $h85 rights. The British Columbia Supreme

Court recognized this fact ifisilhgot’in Nation v. British Columbia:

It must be borne in mind that it is a significahtienge for Aboriginal groups called
upon in the consultation process to provide theispectives to government
representatives. There is a constant need for atkegesources to complete the research
required to respond to requests for consultatimenBvith adequate resources, there are
times when the number and frequency of requestslgicannot be answered in a timely
or adequate fashiof.

Accordingly, there is a legitimate argument to kedmthat, in some cases, the honour of the
Crown will require the Crown to provide the Aborigl group with a meaningful ability to
consult by providing capacity funding. Of coursapacity funding could come from a project
proponent who, after all, is the party seekingrfipfrom the natural resources or land.

In Platinex,the Ontario Superior Court imposed upon the pagiesnsultation protocol, under
which the Ontario government was obliged to proviesonable consultation funding to the
Kitchenuhmaykoosib Inninuwug First NatiGhThe consultation protocol did not fix a particular
level of funding (the parties were left to negdaittis) and Ontario had offered to provide
funding as part of the consultation process, ardefore this ruling did not compel Ontario
provide consultation funding against its will. Hovee, Justice Smith commented that “[t]he
issue of appropriate funding is essential to adat balanced consultation process, to ensure a

b4

“level playing field.”™" Since capacity funding is often a live issue insadtation processes, we

can expect the courts to consider this issue fuithdue course.
What istherole of the consultation/accommodation framework for proven s. 35 rights?

There is no doubt that the consultation/accommoddtamework has a role to play with proven

or established s. 35 rights. This was confirmed/ikisew; the case in which the Supreme Court

*2 Tsilhqgot'in Nation v. British Columbi&007 BCSC 1700 at para. 1138
> Platinex Inc. v. Kitchenuhmaykoosib Inninuwug FNsttion,[2007] 3 C.N.L.R. 221 (Ont. S.C.J.).
** Platinex Inc. v. Kitchenuhmaykoosib Inninuwug FNsttion,[2007] 3 C.N.L.R. 221 (Ont. S.C.J.) at para. 27.
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of Canada confirmed that the Crown must consul Wieaty 8 beneficiaries prior to taking up
land where the taking up may adversely affect thae2aty 8 rights to hunt, trap or fish.
However, it is important to remember that the Sope€ourt of Canada also ruled that the
proposed taking up iNlikisew- the construction of a winter road - did not raskually

infringing the Treaty 8 right. The Court concluded that thewt had the power to take up land
under Treaty 8 and that, in most cases, such takpsgyill not amount to infringement3The
Court ordered consultation not because there vpagemtial for infringement of Treaty 8, but
because the honour of the Crown requires the Ctovemsure that it exercises its taking up
power in a manner that is respectful of the conmggetiarvesting rights of the Aboriginal Treaty
beneficiaries.

Therefore Mikisewdoes not address the situation where the Crowpoges to do something or
approve a project which would directly infringeraaty promise or an established Aboriginal
right. It is suggested here that in those situatid@rwill not be enough for the Crown to consult
with the Aboriginal group and provide some accomatimh of the right. Instead, any
infringement will need to be carried out in accarclawith the justification framework which the

Supreme Court of Canada develope®irv. Sparrow®

The Sparrowframework imposes more significant restrictionstoe Crown’s decision-making
process and powers than the duty to consult armhamodate developed Haida andMikisew

for two reasons.

First, theSparrowtest requires the Crown to show that it infringjee right in pursuit of aalid
legislative objectiveThus, there is a threshold which prevents the Crvam infringing

Aboriginal rights in the name of objectives that aot truly important’

%5 Presumably there is a point at which any furthg&ing up would infringe the Treaty right because Aboriginal
group would lose the ability to meaningfully exeeits rights. This is implied in paragraph 48vkisew Cree First
Nation v. Canada (Minister of Canadian Heritagg2005 SCC 69.

**R. v. Sparrow{1990] 1 S.C.R. 1075

" Admittedly, it remains to be seen how easy ibisthe Crown to establish that an objective is itValDelgamuukw v.
British Columbia[1997] 3 S.C.R. 1010 suggests that a wide rangeafiomic activities would satisfy this test, wHie
v. Sparrow][1990] 1 S.C.R. 107andR. v. Gladstond1996] 2 S.C.R. 723 suggest that the objective rhast
“compelling and substantial” (e.g. conservationpoblic safety). IfTrsilhqot'in Nation v. British Columbi&007
BCSC 1700, the only Aboriginal title case simdelgamuukwthe British Columbia Supreme Court adopted airelly
high standard to assess the validity of the letijigabjective (at paras. 1096-1107).
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Second, th&parrowjustification framework requires the Crown to shihat its actions were
consistent with itsiduciary obligationsgowards the Aboriginal grouf. This is a relatively
stringent requirement: the Crown must show thamjaired the Aboriginal or treaty right as

little as possible to achieve its objectives, thabnsulted adequately with the Aboriginal group,
and that it accorded adequate priority to the rigapending on the right at stake and the nature

of the infringement, compensation to the Aborigigadup may also be required.

As discussed above, the Supreme Court of Canadexpasssly refused to characterize the duty
to consult as fiduciary in nature, relying inste@athe concept of the honour of the Crown.
Presumably it did this because fiduciary dutiesraoee onerous than the duty to maintain the

honour of the Crown.

Therefore, it is important not to lose sight of tbée of Sparrowas a framework for protecting

proven Aboriginal rights and established treatnisg

Will reasonable accommodation sometimes entail a decision by the Crown not to proceed with

a proposed project?

Although the courts have so far stated very coasibt that Aboriginal groups do not have a

veto over proposed Crown decisions, it is importamemember that this has been in the context
of asserteds. 35 rights (e.g-aida situation) or in context of an established treagitrthat did

not stand to actually be infringed by the propodedsion (e.gMikisew).

Delgamuukwstates that infringements of Aboriginal titte maguire the consent of the
Aboriginal group holding the righf. Thus, where an Aboriginal group has proven Abogbi

title, or where title to an area is not really ditgd, the courts may consider it acceptable for the

Aboriginal group to flatly object to a project thabuld infringe that right. Similarly, if a

8 R. v. Sparrow{1990] 1 S.C.R. 1075 at pp. 116-119; &dv. Gladstone[1996] 2 S.C.R. 723 at paras. 54-55.

>° Delgamuukw v. British Columbjd997] 3 S.C.R. 1010 at para. 168. Given fhalgamuukwstates that Aboriginal
title is a right to exclusively occupy the land anduse its resources, one would expect Aboriginakent to be
required for almost any infringement of this rigidue to the limited litigation regarding proverss.rights, it
remains to be seen how high a bar the courts s@idtifying the infringement of s. 35 rights.
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proposed activity would actually infringe an estsiebd treaty right, the courts may consider it

reasonable for an Aboriginal group to object td thingement®

Also, there may be situations where the Aboriggrauip has reasonable grounds to perceive that
a proposed project will be extremely damaginggaights and where the proponent is not
proposing any mitigation measures that could meguily temper the impacts of the project. In
that case, where the project proponent is itsdélpnoposing any meaningful accommodation
measures, it may be reasonable for the Aborigiralgto oppose the proposed activity. It
remains to be seen how the courts will addressf difiese situations. Again, these are situations
which will no doubt be considered by the courtsrdtie years to come.

®1n some cases, the province may also be conestitaitiy prohibited from infringing the treaty righy virtue of s.
91(24) of theConstitution Act
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